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The Committee on Ju diciary met at 1:30 p.m. on Wednesday,
February 8, 2006, in Room 113 of the State Capitol, Lincoln,
Nebraska, for the purpose of conducting a public hearing on
L B 886 , LB 126 3 , LB 1 14 4, LB 122 4 , LB 11 13 , an d L B 119 6 .
S enators present: Patrick Bo urne, Chairperson; Dwit e
Pedersen, Vice Chairperson; Ray Aguilar; Jeanne Combs; Mike
Flood; Make Foley; and Mike Friend. Senators absent: Ernie
Chambers .

SENATOR BOURNE: Welcome to the Judiciary Committee. Thzs
xs our eighth day of committee hearings. We have six bills
this afternoon. I'm Pat Bourne from Omaha. To my lef t is
Senator Aguilar; to my immediate left is Laurie Vollertsen,
the committee clerk; and to my rig h t is the com mittee
counsel, Michaela Kubat. I' ll introduce the other members
as they arrive. Please keep in mind that as the aft ernoon
goes on, m embers will b e coming and go ing. We ' re on
legislative time, if you' ve noticed that they d on't ar rive
p rompt l y . But anyway, they' ll be c oming and going
throughout the afternoon to testify on other bills. So if
they happen to leave while you' re testifying, don't take
offense. They' re simply conducting other legislative work.
If you plan to test' fy on a bill this afternoon, we' re going
to ask that y ou si g n in in advance at the on-deck table
there. Please pr int y our n ame clearly so tha t the
transcriber can enter it into the permanent r ecord.
Following the introduction of each bill, I' ll ask for a show
of hands to see how many pe ople p lan to testify on a
particular measure. The senator will open. We ' ll take
proponent testimony, then opponent testimony, and t h en
neutral testimony, and then the senator can close if he or
she cares to. Wh en you come forward to t he ta ble her e,
please clearly state and spell your name for the benefit of
the transcribers. All of ou r he arings are tra nscribed.
Your spelling of your name will help th e tr anscriber
immensely. We have a large number of bi lls h ere in the
Judiciary, and be cause o f that, we use the timing system.
Senators introducing bills get five minutes to open, three
minutes to close if they cho ose to do so. All other
testifiers get three minutes exclusive of any questions the
committee may ask. The blue light goes on at three minutes,
then when the red light comes on, we ask you to wrap up your
last thought. The rules of the L egislature state cell
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phones are not allowed, so if you have a cell phone, please
disable it. Also , reading someone else's testimony is nct
allowed. Well, if you have a letter or something f rom an
organization, we' ll allow you to submit it. We' ll put it in
as part of the permanent record, but we'd just as soon you
dxdn't read it. And again, I' ll introduce the other members
as they arrive. With that, we have Senator Fischer here to
open on Legislative Bill 886. Welcome.

LB 88 6

S ENATOR F I S CHER: Th a n k yo u . Th an k y o u, Sen a t o r Bou r n e a n d
Senator Aguilar. My name is Deb Fischer, F-i-s-c-h-e-r, and
I represent the 43rd District here in the Legislature. The
purpose of LB 886 is to all o w fo r jury trials in child
custody cases. Currently, this is not all owed u nder
Nebraska law . The b ill remedies this and grants statutory
right to a jury trial in these types of cases. I' ve had
several con stituents contact m e re garding their child
custody cases. They feel that the opportunity to request a
jury trial w ould have helped them in their situation. I
w ill let them present their arguments as to why th i s bil l
needs to be advanced. With that, I will waive closing, and
I thank you. And if you have any questions on this, I'd b e
happy to try and answer them.

SENATOR BOURNE: Thank you. Are there questions for Senator
Fischer ? See i n g n o n e , t h a n k yo u .

SENATOR FISCHER: Th a n k y ou .

SENATOR BOURNE : Would the first testifier in support of
this bill come forward? And again, those folks t hat are
here to te stify in support of the bill--hopefully, you' ve
al r e ad y s z g ne d i n -and then just come on forward. I' ve been
reminded here, can I have a showing of hands of those folks
here that want to tes tify in support of the bill? I see
three. In oppo sition? I see three. Any neutra l
testifiers? I see one. That ' s for the introducer of the
next bill so he can tell how long he's got to get down here.
With that, welcome to the committee.

TIM BUSSINGER: Thank you for allowing me here. When do I
go ahead a n d st ar t ?
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SENATOR BOURNE: Whenever you' re ready, if you'd just state
your name and spell it for the record, that'd be great.

TIM BUSSINGER: My name is Tim Bussinger, B-u-s-s-i-n-g-e-r,
and I'm from Bassett, Nebraska. And I went t h rough t h e
)udicial process o n a di vorce and a custody battle, and I
feel I did not get a fair shake in the deal because of bias
and an ac tivist judge that t ook h i s o wn concerns over
anybody else' s. And I feel a jury, if we had a j ury tr ial
for it, I would have got a fair shake in the deal. Right
now, my kids are in a situation I don't want them in, but it
costs so dang much money to get them to go back and try to
fight it again, and I know what's going to happen. I'm for

judges in their decisions. And if we have a jury trial, the
decisions will be made by a jury and not a judge. Not one
man can make a decision on the well-being of c hil dren in
this state. And a well-instructed jury, when they go - I ' ve
never been on jury duty, but if you go , I 'm sure yo ur

jury will uphold the law, I believe, as the state of
Nebraska wants it uph eld. I do believe it's in the best
interest of the children also in our state to get them in a
good situation where a jury of your peers would know that.
And one judge can, one man or woman, who is ever the j udge
at the time, cannot make it, a sound decision, I don'0 feel
based on one-hour of testimony. And , does that mean I' ve
got one mi nute l eft or? So I think i t's in the best
interest of children and best interest for Nebraska, also,
because it co sts a lot of money to put these children that
are going into single parent homes and, or in a sit uation
you don't want your children into so there's trouble brewing
in the future. And I feel as a citizen of Nebraska and my
tax dollars and best use, I think that's what would be in
the best interest. I guess that's my three major points. I
could talk for days on this, but, if there's any questions,
I ' d .

. .

SENATOR BOURNE: S u re. Se nator Aguilar.

SENATOR AGUILAR: Tha nk you, Senator Bourne. Thank s for
coming today, mister. Appreciate you being here. This
really is an important issue, and I'm not sure as far as the
judicial district that you' re from and how exactly th ings

this because I think we need to limit the biased and ac tive

instructed of the law at that time--and a well-instructed
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are done. But I would point out, in several areas of the
state, Omaha, L incoln, Grand Island, a lot of the judicial
districts are going to a mo r e sp eciality form of court
rooms. And in a situation like this, a particular judge
would be thoroughly trained in child protective issues. You
know, somebody that just hears these cases all the tim e,
would have much more expertise than a random jury, you know.
And personally, I' ve seen how some of those things work,
even at the level of drug courts throughout Nebraska, fo r
instance. Specific judges deal with those cases. Their
e xpertise really stands out, and I just want to point o u t
that to throw all that away at this point would really, in
my mind, be taking a step backwards. And I understand your
feelings if y o u think you, you know, got a short end of a
stick with a particular judge, but there's a lot of gre at
things happening out there in western Nebraska as well.

TIM BUSSINGER: Can I comment on that?

SENATOR AGUILAR: P ardon me?

TIM boSSINGER: Can I comment on that?

S ENATOR BOURNE: Su r e , go ahe a d .

TIM BUSSINGER: I agree with you. There are some judges out
there that p robably do have expertise in that area, but I
think the majority of them do not. In our 8th District, for
example, our j udge ha s ne ver b een trained in child
psychology or anything like that. And...

SENATOR AGUILAR: One thing you will see come down the pike,
too, because the C h ief Justice o f t h e Supreme Court of
Nebraska has already made th e st atement that he rea lly
wanted to go to a system of specialty courts, and that will
be statewide, and everybody will have the same op portunity
throughout the state, as well as it should be. It shouldn' t
just be select communities.

SENATOR BOURNE: Thank you. The committee's been joined by
Senator Pedersen. Are there any further questions? So
Mr. Bussxnger, just s o I can cla rity, you felt that you
weren't heard in a one-hour court hearing with a judge and
you feel that, you kn ow, if a g roup of your peers, the
jurors, would look at the issue, it might have, the outcome
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might have b een a little different and the situation that
your children are in today, you' re thinking if this had been
in place, it would have a little different, life would have
been a little better for them, the outcome would have b een
better for everybody involved?

TIM BUSSINGER: I think a lot, yeah. I f eel that when I
went into the courtroom, the decision was already made. And
we just went through the process.

SENATOR BOURNE: Went through th e mot ions. How many
c hi l d r e n d o y o u h a v e ?

TIM BUSSINGER: Three.

SENATOR BOURNE: Th r ee ?

TIM BUSSINGER: Yeah . And I' m not the only one. I' ve
talked to several people and the state of Nebraska that feel
the same way, that the judges have way too much control in
this situation.

SENATOR BOURNE: And the reality is, it's like if you don' t
get it right the first time, to go back...

TIM BUSSINGER: Y e ah.

SENATOR BOURNE: . . . cost s y o u a n e w c a r .

TIM BUSSINGER: Costs you more and the judge is not going to
c hange h i s mi n d .

S ENATOR BOURNE: Yeah . Good en ou g h .
Seeing n o ne , t h a n k yo u .

TIM BUSSINGER: Thank you.

SENATOR BOURNE: Appre ciate you co ming down to testify.
Next testifier in support of this bill. Welcome.

GARY RUSSELL: Good afternoon. My name is Ga r y Ru ssell,
R-u-s - s - e - 1- 1 . I live in Broken Bow. My support of this
bill is a result o f watching judges repeatedly ignore
situations where children are being mentally and physically
abused. When was the last time you read a newspaper when

Furthe r qu e s t i on s ?
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there wasn't something in there about an abused child? It
hasn't been that long ago the story was right here in
Nebraska. We hear all the t ime h ow fa mily, neighbors,
friends, teachers are all supposed to be on the lookout for
abuse and problems in children's lives, and y et when a
family member from the noncustodial side of the family
reports something, you' re pretty much ignored by the courts.

parents. The re are thousands of entries from noncustodial
parents writing about biased judges. The re have been two
children in my family try to commit suicide because for over
15 years, judges allowed the mothers to brainwash these
children and deny the fathers visitation. One child had his
mother die. The other child was molested by her m other' s
boyfriend. The two judges were told many times what was
happening, and yet they allowed the mothers to convince the
children their fathers hated them and wanted nothing to do
with them. There's a father in Broken Bow that has been
threatened by a judge with contempt of court if he doesn' t
give his ex-wife his four-year-old child the next time she
shows up at 2 o' clock in the morning drunk and in a rage
over her last love affair. The father presented police
documentation this was happening. T he guardian ad litem
told the father he was treating his child worse than a dog.
He should have spent the money on his little girl instead of
a lawyer. Who in their right money would turn their child
over to an intoxicated person so they could drive off with
them? And ye t this judge is ordering this man to do just
that. I don't think anyone can argue the point there are
times ,ihen children get abused at home, and then turn around
get it again by the courts. I guess the question I' ve been
writing Senator Fischer about is, what are we going to do
about it? The idea of custody by jury is not new. Texas
has passed legislation that allows custody to be decided by
jury, and I' ve heard Florida also has a system where parents
can request jury trials. I first heard of the idea when it
was presented in a documentary last fall that showed on
Nebraska Educational TV. They interviewed several children
t hat had been returned to their fathers many times by t h e
courts. One child told of how his guardian ad litem had
yelled at him, called him a liar, and then just told him to
shut up unless he could tell the truth. The person that was
appointed to look out for this child's interests got up in
court and told the judge everything is fine and the child
should go back to the father. Every one of these children

There are countless web s ites dedicated to noncustodial
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that they had interviewed ended up running away and li ved
underground until t h eir 18th bi rthdays. The question I
present to you is, what are we going to do about this? Jury
trials, I feel, would be a step in the right direction.
Yes, they' re going to be a little more expensive. But if it
was your child that you felt was, their safety was at risk,
wouldn't you be willing to spend just a little more m oney
when you got your divorce? If custody became an issue in
t he future, I would hop e t he second j ury wo uldn't b e
influenced by wh at the first jury decided. Judges seem to
have a stake in not being wrong. To ch ange th e ir cu s tody
rulings, they would first have to admit they were wrong. A
child's safety and happiness shouldn't depend o n so meone
being able to admit they made a mistake. In c losing, I
don't know if this will ever get out of committee because,
you know, there's some i ssues there with the expense and
everything. But I really would like to see a committee take
a look at the problems. We' ve got some real pr oblems w i th
these kids. Whe n they get caught in the crossfire between
two parents that, you know, they' re in trouble. I didn ' t
even go in t o wh a t really go t me started on this was my
daughter-in-law's case. She lost her k ids to a man that ,
he's got a 15-year history of sexual abuse and, I mean, it' s
just nuts. It ' s hard to believe, myself. But, and if you
have any questions, I'd certainly be glad to answer them.

SENATOR B O URNE:
Senato r A g ui l ar .

SENATOR AGUILAR: Yes, tha nk you for coming today. I'd
first just like to say that cost has never been an issue on
whether or not som ething c omes ou t of thi s committee.
That's not something that we use as cr i t er i a h er e . You
know, it's more importantly about the safety of the children
and issues of that nature. This could be, and I can't speak
for the chair, but this could be a good example of something
we need to do an interim study on down the road.

GARY RUSSELL: Um-hu m. I would really like to see that
happen because, you know, I' ve never be en re ally t ouched
myself by divorce. But yet I have seen so many times when
these kids are beat up mentally. You know, th e two kid s
that I tal ked about a nd they tried to commit suicide,
there's something that happened over a 15 year period where
these kids li terally were co nvinced their fathers wanted

Are there q u estions for Nr . Russell?
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nothing to do with them. And, you know, y ou ha v e two
sisters-in-law here, and I know th ey g ot to gether and
discussed how to do this because they did it exactly the
same. Fat her would drive two hours to go pick up their kid
on Friday afternoon. They'd get there and th e kid is in
Grand Island. Now , Grandma's got him and he wont' be back
until Sunday. What are you going to do ? You can 't do
anything about it. You tell the judge about it and he says,
well, that's something you' re going to have to settle. You
know, you' re going to have to come to, you know, some k ind
of agreement with your ex-wife. You' re not going to come to
an agreement with a woman that's pulling that, or a man. On
the Internet, I read a deal one time where this man, he was
asking what people thought if he could get away with denying
his wife her visitation because she didn't have a job. Now
here's a guy just trying to c ause t r o u b l e . You kno w , h e ' s
using the kid as a weapon against his ex-wife. Sir , it' s
not just on e gender do ing all the damage. It is on both
sides. And it's really something that I think this st ate,
it would do good to sit down and, like you say, talk about
it because there are problems out there. And these kids, my
d aughter-in-law's little boy, is a future p roblem i n the
making. Th is state is going to have to deal with that
c hild. He's six years old, he's an angry little bo y just
because of what his father puts him through.

SENATOR AGUILAR: Just for tne record, are we talking about
the same judge in these two cases?

GARY RUSSELL: No. No . There 's three di fferent j udges.
There's two ]udges that dealt with my niece and nephew, and
then my daughter-in-law, it's a different judge. So it' s
not gust on e ju dge . It' s like where I'm from, in Custer
County, I don't even know who's getting a divorce and I can
tell you h o w the next ten custody cases are going to turn
out. You know, that shouldn't be. You know, when you walk
into court, it should be a blank slate, and everybody ought
to be equal. And I don't know why, you know, I kn ow it' s
tough to be a judge. Four years ago, I had the utmost
respect for these people because I know, yo u know, it' s
tough. But in the last four years, you start looking at
this and you think back and you think, my gosh, what are we
doing? You know, we got to look at this, so.

SENATOR BOURNE: Tha n k you. We' ve been joined by Senator
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Flood from N orfolk. Are the r e fu rther questions for
Mr. Russell? Mr. Russell, let me ask you this. It seems
like you' re pretty well informed on t he issue . Senator
Aguilar touched on these new courts, these family courts,
or. . .I know Douglas County, they have a special court that
deal with this issue. Now, I don't believe they have jury
trails for the custody. But do you think that helps or it' s
a step in the right direction or?

G ARY RUSSELL: I think it ' d be a step in the rig h t
d i r e c t i on . When we were at the tri als t hat my
daughter-in-law's oldest daughter told the doctor she'd been
molested by my daughter-in-law's ex-husband, and when we sat
there in court and I heard the attorney for this guy telling
t he judge, you know, the kid's lying because she uses th e
same words every t ime she tells the story. My w ife was
sitting there with me, and my wife has a special ed degree,
she has an elementary degree, she has a master's degree in
elementary education, she knows kids. And she says, well,
that's the only way a kid can do it because they don't have
t he word bank to do anything else. And yet this lawyer is
telling this judge, and the judge is sitting there, yeah,
yeah, yeah, and the lawyer is sa ying this kid is lying
because they us e t h e same words. And there were several
t imes during the trial that the attorney s aid, yo u kno w ,
this xs the way xt is because this is the way the kid, this
is what the kid said, or this is the way the kid acted. And
my wife, I mean, she just nailed him right. She couldn' t
stand up in court and tell the judge any different, but she
s ays the guy is wrong, and the ju dge d oesn't know a n y
bet t e r . The judge doesn't have a degree in ch ild
psychology, so, you know, these judges really, if you have a
court where the judge is trained and really knows children,
I think that'd be a great step. I think that would be good.

SENATOR BOURNE: Let m e ask you this real quick. And you
had talked about a documentary that you saw on, i t was on
state TV. Do you remember the title of that or how long
ago?

GARY RUSSELL: You know, I have a copy o f it, and I was
going to make copies of it, and I thought, well, probably
get copyright infringement problems there, so I didn't bring
it down. But I'd send zt to you. I mean, I'd...
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SENATOR BOURNE: Well, if you could just tell u s wh e n you
saw it or the title, we can get it, so...

GARY RUSSELL: You know, I'm guessing it was in October.

SENATOR BOURNE: Of last year.

GARY RUSSELL: And i t was in last fall of October, and it
was, I felt it was anti-father...

SENATOR BOURNE: O h, ok a y .

GARY RUSSELL: . . .but, in reality, what I took away from it
was that, you know, the judges should listen to these kids.
You know, the guardians should have listened to these kids.

SENATOR BOURNE: Yeah. One reason I bring i t up is , you
know, this is an issue that we constantly here.

GARY RUSSELL: Um-hum. O h yeah.

SENATOR BOURNE: I mean, we have bill after bill introduced,
and rightly so. I'm not saying we shouldn' t, but I think
maybe it is an issue that we need to take up as a committee
and look at a little closer.

GARY RUSSELL: Yeah , I woul d li k e to see , yo u know,
districts for this. You know, have a court in Scottsbluff,
one in Gr and Island, one, you know, throughout the states
that handle custody issues and, you kn ow, if th ey were
staffed with r eally knowledgeable judges that, you know,
really had the background in children, I really think that
would b e g r ea t .

SENATOR BOURNE: It 'd be a good start. Further questions?
Seeing none, thank you. Appreciate you taking the time.

GARY RUSSELL: Th ank y ou .

SENATOR BOURNE: Next testifier in support of LB 886. And
again, are the, have you signed in? Okay, great. Are there
any other proponents after this gentleman? Okay, if the
opponents would make t heir wa y fo rward and sig n in .
Welcome.
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LES VESKRNA: ( Exhibi t 2 ) Thank you . Ny nam e i s Le s
Veskrna. I am the ex ecutive director of the Children' s
Rights Council of Ne braska. Ny last name i s sp elled
V-e-s-k-r-n-a. Children suffer disproportionately when they
are unr easonably denied an opportunity to maintain a
meaningful relationship with both of their parents after
divorce or separation. No t all children suffer. In fact,
some benefit when they can be taken away or shielded from an
abusive situation or parental relationship that's highly
"conflictual." I think we can argue endlessly about how to
deal with children infected by divorce, but it al l b oils
down, at l east in my mind, to the fact that we' ve devoted
little thought and few resources to separating the former,
which is much more common, from the latter situation.
Between the Governor's Task Force and our media, we' ve had
an enlightening view of just how we provide for and protect
our children. One of the most obvious conclusions from this
is the realization that in far to o many ins tances,
decisions, programs, and services that affect the well-being
of our children are just not given the time and resources
that they should or could be g iven. Our child c ustody
system is not un like the rest of ou r c hild-centered
establishments. Our courts tend to treat divorcing parents
with disdain and impatience, and not as potential allies and
essential resources for their children. Even ma rried
parents have significant disagreements about parenting, but
their disagreements are resolved within the context of their
relationship. However, divorced parents are placed in a
difficult dilemma because they have a much dif ferent
relationship and we fail to provide them, as part our public
or judicial policy, an alternative context with which to
resolve significant disagreements about their children
except our very adversarial legal system. Many judges, when
faced with two parents who cannot agree in the court room
are pretty quick to resort to a solution which in some way
sacrifices a child's rel ationship with on e pa r en t .
Parenting plans are a fa ilure because they are not a
requirement in every divorce case, and in most instances,
they are simply a plan for visitation and not a plan for
parenting. Domestic violence advocates strongly oppose
shared parenting, but yet we do not routinely screen parents
for domestic violence before custody decisions are made by
the court. Through a variety of social service entities, we
provide some extraordinarily expensive and time-consuming
services and programs to at-risk children or ch i l d r e n i n
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crisis or parents who are failing,
to go od pa rents who only wa nt
relationship with their children so
in crisis because of their absence.
about this, but I think a jury trial
bet te r t h an n o w a y w hen y o u h a p p en
to your case who happens to believe
essential to their children. Thank

SENATOR BOURNE: Thank you. Are there questions for Doctor,
i s i t Vesk r n a ?

L ES VESKRNA: Ves k r n a , um - h u m .

SENATOR BOURNE: Are there questions? Senator Flood.

SENATOR FLOOD: Thank you, Chairman Bourne. Dr. Ve skrna,
thank you very much for your testimony. Yo u and I have
communicated quite often, and I would like you to maybe, I'm
not convinced jury trials are t he way to brin g parents
together to co operate for the purpose of raising children,
divorced parents. But you talked about parenting plans, and
something you said, I think, needs to be exp lored. Too
often, the co nversation i s on visitation, not parenting,
co-parenting, joint legal custody, joint physical custody
where allowed by the court. It's my understanding Douglas
County is requiring mediation or some form or var iation
thereof, which I think is excellent. You and I have talked
about California. Talk about what a parenting plan means to
y ou. What kind of things will they be discussing, the t w o
p aren t s ?

LES VESKRNA: In a parenting plan, I think probably the most
essential thang i s parents need to decide what to do when
they disagree. Do they go to mediation? Do they default to
one parent? Do they, are they divided according to certain
areas like, I'm a phy sician; maybe m y decisions might
default to healthcare concerns for my infant. If my f ormer
spouse was a tea cher, she might make decisions regarding
education. Decisions need to be made about activities and
what takes prior>ties. I think the whole issue of joint
parenting xs doomed to failure unless we give p arents a
mechanism to resolve disputes that is not adversarial, that
does not involve going to the courts.

but yet we offer no help
to have a meaningful

they won't be at risk or
I have mixed feelings
is a hard way, but it' s

t o hav e a j ud g e a ss i g n e d
that two parents are not
you.
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S ENATOR FLOOD: I guess along those lines, a lot of time s
courts will use like the standard visitation guidelines.
Like the 7th Judicial District has visitation guidelines.
In my opinion, those should only be used in cases where you
absolutely cannot get the parents to come to the table. But
visitation doesn't just mean two weekends a month across the
s tate. It can mean Wednesday night dinner with d ad , yo u
know, three weekends a month. I mean, it can mean different
things if the par ents w ant to work on tha t kind of a
relationship. It doesn't have to be this default. Do you
find that to be a problem?

LES VESKRNA: Yes, it is a problem. I have a lot of people
tell me that their former spouse tells them, when i t com es
time to discuss p arenting t ime and custody arrangements,
that they' re going to "give" them the minimum al l owed b y t h e
state, which is essentially every other weekend or four days
a month. And I know there are some va riations on tha t ,
including summer holidays and sometimes some time during a
weekday in between. But essentially, it amounts t o four
days a mo nth . And w hat should be a default when parents
absolutely cannot agree has become the st andard. And I
think that's wrong.

SENATOR FLOOD: L ast question, and then I promise I'm done,
but you and I have talked about California. And I know
we' ve talked specifically about it. I don't know if you can
talk, you k now, comprehensively about what is different in
California, but if you could, would you explain that? The
system they have o ut there wh ere they, you only come to
court after you' ve put together a parenting plan. If you
can't put it together, then someone is penalized for not
c ooper a t i ng .

LES VESKRNA: I don't know a lot about California's custody

N o-fault divorce o riginated in Cal ifornia and spread
throughout the country. And California, as a consequence to
the fai lures associated with no- fault d ivorce, then
d eveloped joint custody laws. And so they' re, I think t h e
state of California i s further a long i n the process of
developing tools for the court to use, tools to keep people
out of court, than virtually any other state in the country.
And this doe sn't be long in court. And t his is something
that, again, I always tell people, that when you' re married,

laws. I know tha t Ca lifornia is co nsidered a model.
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you resolve disagreements within the marriage contract. But
when you no longer can be married or live with one another,
there needs to be some mechanism to resolve contracts, and
this doesn't belong in court. And I don't think judges like
having this r n their courts, and I think some of the worse
cases that judges have involve custody. They' re messy, but
they shouldn't get t hat far. The re should be resources
available to parents.

SENATOR FLOOD: And just for the rec ord, if dom estic
violence exists in t he marital relationship or toward a
child, that does not qualify somebody to be a parent.

LES VESKRNA: Absolutely. In California's custody laws, the
only reason for not having shared parenting would b e if
there was a buse o r neglect involved. There has to be a
serious reason for a parent to not have continuing contact
with their child or children after divorce or separation.

SENATOR FLOOD: Thank you very much.

SENATOR BOURNE: Further questions? Senator Aguilar.

SENATOR AGUILAR: Thank you, Senator Bourne. Afte r this
hearing, you said something at the end of yo u r te stimony
that made me somewhat curious. You said something about the
judge too o ften w ill c ome a way with the opinion parents
s hould live apart, and that bothered you somewhat. I guess
my concern is, w hat would make you surmise that the jury
wouldn't come to that same conclusion?

LES VESKRNA: There's nothing. The jury may c ome to that
same c o n c lu s i o n . , Joint custody is not the answer. Neithe
is sole custody. But in our state right now , be cause we
d on' t h ave rules that encourage joint custody and make ii
possible, we see primarily sole cus ody. So I don't think,
there are a lot of instances that joint custody or shared
parenting is just not appropriate. And the juries can come
to the same conclusion that the judge is. Problem with the
j ury is that not only do you have, as we do now, we have t o
convince a judge whether joint custody is appropriate, if we
go to jury trial, we have to convince the entire jury, or a
majority of the Jury that joint custody is appropriate. So,
yes, the goal xs set a lot higher with a jury trial, but I
think the point is that this may be an option for parents,
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or a parent when they' ve got a judge who absolutely does not
approve o f sh ar e d p a r e n t i ng .

SENATOR AGUILAR: And just for the record, I'd say some
judges think the other way. ( Inaudi b l e )

LES VESKRNA: Ex ac t l y .

SENATOR AGUILAR: Thank you very much.

SENATOR BOURNE: Further questions? Seeing none, thank you.
Appreciate your testimony. Are there any other testifiers
in support of this bill? Oka y, we ' re going to mo ve to
opponents. Firs t opponent. Are there other opponents in
the audience that have, okay, you' re signing in ? Okay .
Welcome.

JIM LIVINGSTON: Thank you, Senator Bourne, members of the
committee. Ny name is Jim Livingston. I am a distr ict
judge in the 9th Judicial District in the state of Nebraska
with my primary domicile being in Hal l Co unty, N ebraska.
We' re here t oday an d on behalf of the Nebraska District
J udges Association to indicate a deep co ncern a bout t his
ball and the ramifications therein. I have sat and listened
to proponents, and I would be the first one, as I'm sure my
c olleagues would, to say that there is no on e putting t h e
soles of their feet on the face of the earth that is
infallible. And when people come before us in child custody
circumstances, and there is probably nothing that is more
difficult that we do, there has to be a decision made. And
that decision has to be made in the b est in terest o f the
child or the children. I have been hearing these types of
cases for close to 14 years now, and the twist that i s now
before you in LB 88 6 do e s not sh e d any light upon the
circumstances that may or may not be available in each a nd
every individual particular case. The people who have
testified a s proponents to this bill talk about
circumstances that do not occur. And f o r ev er y
circumstance, as I lis ten, I ha v e bee n invo lved in
circumstances where those things have occurred, where joint
custody has been ordered, when there was a custody fight and
the parents did not agree upon wh o sh ould h ave c u stody.
There has been circumstances in which custody was granted to
one parent, and s ubsequently changed to the other parent.
So it is not across the board rules and regulations. It
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depends on the facts and circumstances and evidence
presented in each individual case. To allow this to go to a
jury does not take into consideration the problems that we
have in making these cases go forward and getting resolution
o f these cases in the best interest of the children. Righ t
now, on a child custody case that is disputed, I would give
you a good guesstimate that you are almost going to d ouble
the time that it takes to resolve these issues. As they are
resolved now, i f t he decision is not palatable to one or
both of the parties, there's cer tainly numerous
opportunities to modify that decision, either through the
appellate courts if the parties feel that a judge is b iased
or dad not decide it based upon appropriate decision on the
e vidence presented, or through m odification through t h e
trial court level. In Ha ll County, which I can speak of
with the most authority, we have had last year, in the year
2005, we ha d 46 jury trials in the district courts of Hall
County, Nebraska, with two district judges. I had my cl erk
of the d istrict court d raw u p the paternity cases, the
reopened paternity cases, the new di ssolutions file, the
reopened dissolution cases, and if 10 percent of those cases
went to a dispute concerning custody of a child, that would
an add an additional 74 juries a year to the case load in
Hall County, Nebraska. Scheduling those and moving those
c ases through the justice system would just be a grea t
burden . Tha nk you .

SENATOR BOURNE: Tha nk you. Are there questions for Judge
Livingston? Senator Aguilar.

SENATOR AGUILAR: Just to say that I know your time ran out
there, and if there was another point you wanted to make.

JIM LIVINGSTON: No . Th ank you, Senator.

SENATOR B OURNE:
Senato r A g u i l ar .

SENATOR FLOOD: Thank you, Chairman Bourne. Judge , thank
you for your testimony. And I know where you' re coming from
on the jury trials. I appreciate your testimony. What can
we do, and I guess this is the complaint I' ve got to surmise
from some of the tes tifiers, they go to the door at
7 o' clock on a Friday night to pick up their c hi l d . Hav e n ' t
seen him for two weeks. Nom or whoever the custodial parent

You' re going to ruin o u r reputation,
( Laughter ) ." en a t o r Fl o o d .
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is doesn't have the child ready to go, or the child is not
there, and for some reason, they lose out on visitation, or
maybe they don't get Christmas or Easter. And they stew
about it, they go to .heir attorney, and then they file for,
you know, an action to hold the other side in contempt, you
know, order to show cause, or whatever it may be. And after
they answer that and we' re down the road six months, then,
you know, seven months, the lawyer gets a continuance, it' s
almost not worth fighting any more because during that whole
time, it just gets worse. What could we do as a state to
amend our l aws to gi v e an ups et, noncustodial parent a
quicker opportunity to have that reviewed by a court. And I
guess this is wl.at we struggled with last year. You know,
you' ve got a pr otection order where you can go and get a
protection order and it's reviewed within 10 days. B ut if
understand some o f t h e concerns of these gentlemen, they
can't wait nine months. What can we do to speed it up? And
that you may not have an answer for, but I think that's part
of the problem. And as a lawyer, I can tell you my clients
are screaming at me after four months. They' re like, this
h appened at Easter, and here it is September and kids ar e
going back to sc hool and you haven't done anything. What
c an we d o t h er e ?

JIM LIVINGSTON: Senator Flood, I mean, you' re very familiar
with the circumstances and pr oblems that o ccur i n the
c i r c umst a n c es . And . . .

SENATOR FLOOD: And t h at's not a court issue. I think, a
lot of times, xt's lawyer issue.

JIM LIVINGSTON: It ' s, yeah, i t's an issue of par ties
involved and resources available and the ability to apply
t hose resources to the problem. One thing , I thin k ,
definitely, is putting th e ju ry system into this mixture
will do nothing but delay this matter even fu rther. You
could go to ever y one of the 12 judicial districts in the
state and probably every court in which a separate district
judge sits and get 12 different time tables as to when these
t h i ng s o c c u r .

SENATOR FLOOD: Y ou' re right, there. I guess.

JIN LIVINGSTON: And it 's a scheduling problem, you know,
sometimes to a great degree. S ometimes it is. Sometimes,
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it's other problems that occur.

SENATOR FLOOD: I guess , I appreciate that. One of the
questions I have, as a district court judge, when you see
s omebody that' s, by the evidence, clearly trying t o
f rustrate the noncustodial parent or an ac tion that's so
egregious, if y o u had the evidence presented in a more
timely manner, and it wasn't a burden on the court to be
able to g e t that sped u p, it 's been my experience that
d istrict court judges do come d own pr etty h ard o n tha t
custodial parent that is the bad actor, acting in bad faith.
I' ve never noticed a reluctance on the district court judges
not to pu nish somebody that is clearly trying to frustrate
t he p r o c e s s .

JIM LIVINGSTON: And I can only speak personally, but there
is no reluctance. You know, I firmly believe and have told
individuals in custody battles that both the custodial and
the noncustodial parent has a n equal right to share, not
n ecessarily in the time of the child on a 50-50 basis, b u t
to share i n the lif e's e xperiences o f the chi ld, the
victories, the good times of the chi ld, th e bad of the
child, the disappointments of the child, the discipline and
schcol problems of the child. They have the right to share
that information and laws, p rocedures, are in effect to
enforce that right going all the way, as I'm sure you know,
to changing custody i f it 's in the best interest of the
child if the custodial parent is not giving the child the
right to have both pa rents involved, which we have seen
occur. But again, the tools are available to address these
issues. Reso urce w ise, time wise, it becomes a problem.
Throwing right to trial by jury into the m ix doe s nothing
but compound grievously the problem.

SENATOR BOURNE: Thank you. Are there further questions for
the judge? Seeing none, thank you.

JIM LIVINGSTON: Thank you.

SENATOR BOURNE: Appreciate your testimony. Next testifier
in opposition. Welcome.

KATY M I CHAELIS : (Exhibit 3) Good afternoon, Senator
Bourne, mem bers of the com mittee. My name is Katy
Michaelis, M-i-c-h-a-e-l-i-s, and I'm an intern at Nebraska
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Appleseed with a par ticular interest in chi ld wel fare
issues. I'm here today to ask the committee to indefinitely
postpone this bill. Currently, Texas is the only state that
allows trial by jury in custody cases. Despite this statute
passing in 1961 , in 2003 , less than 1 percent of child
c ustody cases were decided by a jury, maintaining that t h e
ma3ority of Texas families are opposed to trial by jury in a
eh>Id custody case. When determining custody arrangements,
courts are asked to consider the best interest of the m inor
child. It has been argued that a jury made up of community
members, some of whom are mothers and fat hers th e mselves,
are better suited to make this determination. However,
stronger arguments supporting the current system of ben ch
trials exists, especially when focusing on the best interest
of the child. These arguments include cost, time, a jury's
ability to decide on impulse or prejudice, the privacy of a
child's testimony, and t h e emotional issues surrounding a
divorce, and the tendency of jury trials to bec ome highly
political. Moreover, the reasons cited for using a trial by
jury in chi ld custody c ases i n cludes th e ju r y being
influenced by social factors about one party, and pe rsonal
opinions about family and location. These benefits not only
fall into the politics of a trial by jury, but also take the
focus away from t he best interests of a child. Nebraska
Appleseed's child welfare program i s co mmitted to the
children of Nebraska and works to support policy reform in
t he best interest of children. We b e lieve that this bil l
detracts from the interests of the children for the reasons
mentioned, and therefore we ask you to indefinitely postpone
LB 886. Thank you. I'd be happy to answer any questions.

SENATOR BOURNE: Thank you. Are there guestions for Ms., i s
it Michaelis?

KATY MICHAELIS: Um-hum.

SENATOR BOURNE: M ichaelis. I' ll ask a guick one. Do you
think that there's a problem with the system? The reason I
say that is, you know, we deal with a lot of issues d own
there. There 's no ne more emotional and heart-tugging and
all these things than this one. And, I mean, I can remember
years ago, s everal y ears ago , be ing on the Jud iciary
Committee with Se nator B rashear and it was standing room
only on a child custody issue. Not a ju r y trial, bu t a
similar situation where a lot of noncustodial parents, both
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did them wrong. And I
p ersonal e x p e r i e n c e i n
compelling. So do you
And do you t h i nk we

male and female, feel that the system
find it compelling. I don 't have
this area, but I, you know, I find it
think the system, there's problems?
have an obligation to fix them?

KATY NICHAELIS: I definitely think that's something that
should be looked into because I kn ow th ere ar e pe rsonal
experiences where people feel that they' ve been wronged by
the system. I just don't believe that having a trial by
jury would fax those problems.

SENATOR B OURNE:
opponent .

JIM GORDON: Good afternoon, Chairman Bourne, members of the
committee. I'm Jim Gordon, G-o-r-d-o-n. I'm a pra cticing
attorney in Lincoln, Nebraska, have been for 32 years, have
tried numerous cases in Lancaster County, and family l aw
cases in man y of the cou nties of the state. I us ed to
practice jury trials, practiced before juries. I'm here
today as the sec retary o f the Family Law Section of the
Nebraska Bar Association here in opp osition t o LB 886.
Basically, what I' d lik e to give you is jus t a brief
practicing attorney's perspective of what would happen if we
used juries to decide custody cases. In Lan caster County
alcne, there are seven district court judges and I believe
four county court judges, all of whom can hear custody cases
in Lancaster County. I would guess tha t it 's a h igh
99 and one-half percent being tried in the district court.
Each of those judges sets trial terms each m onth. Judge
Cheuvront, for instance, just completed or just will have a
three-day trial term February 14, 15, and 16. He will
dispose of ap proximately 17 or 18 cases during that term.
Nany of those cases are custody cases. If any one of them
required a jury trial, the other 15 or 16 cases would not be
able to b e heard during that period of time. It will take
just that long. The reality is that we have g ood j udges,
and we h av e j ud ge s wh o ar en ' t as go od , and t h er e ar e
problems. I admit that these gentlemen are he r e because
they' re complaining about particular cases. A jury trial to
make that de cision on child custody will not resolve those
issues. I'm also concerned that while a jury tr ial ta kes
time, strangely enough, a decision by a ju dge might be
l onger i n com i n g t han i s a d ec i s i on by t he j u r y . Th e j ur y

Further questions? Thank you. Next
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sits, it deliberates, it decides, but they will not have had
the benefit of numerous pages of reports from psychologists,
from other people interested in the well-being of that
child. The jury can hear the testimony, but they will n ot
have those reports to read. They will not have time to read
them. A judge takes t hat time . Ny conc ern, having
represented moms and dads an d re presenting children as
guardians ad litem i s that the child needs to have someone
not only familiar with the case, but fam iliar w ith the
panoply of th ose k inds of cases coming before him or her.
And those are our judges. By and large across the state, I
d on' t kn ow a n y b a d j u dg e s . T here wer e s o me . Th ey ' r e g o n e .
The judges we have now are conscientious. They do the best
that they can with a huge case load at a very little time to
decide each case, but they do a very, very good job.

SENATOR BOURNE: Thank you . Are there que stions for
Nr. G o r d on ? Th a n k you .

JIM GORDON: Thank you, Senator.

SENATOR BOURNE: O ther testifiers in opposition? Ar e the re
testifiers neutral? Co m e on forward. Have you signed in,
s i r ?

ERNEST KUBR: Yes , I h av e .

SENATOR BOURNE: Oka y. I' ll tell you, i f you jus t set
them...welcome.

ERNEST KUBR: (Exhibits 4, 5) Good afternoon. Thank you,
Senator Bourne, members of the committee. Ny name is Ernest
Kubr, last name is K-u-b-r. I live in Papi llion. I'm
neutral on this bill because I don't think it will make any
d ifference one way or the other whether you pass it or n ot .
For the pe ople wh o wa n t a little bit of fairness in the
system, I totally understand what they want . Th is is a
desperate grasp t o try a n d get some fairness in a system
that has ignored the needs of children of this state. If
this bill does pass, w hat y ou will have is a two-tiered
system of justice, and the reason Te xas o nly h ad abo ut
1 percent of th eir c ustody cases go to jury trial was the
vast majority of families cannot afford a jury trial. Th is
would be a system that on ly those who have the means to
exercise 3.t would be able to. It's at a t ime when people
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are expending vast amount of resources on legal fees. They
have the expenses of now maintaining two households instead
of one, and all of this takes money and time away from the
children. So if the purpose of this legislation is to
enrich members of the bar, delay justice in the co urts by
dragging things out through jury trials, and give the
opportunity for a little bit of fairness by having several
people look at the f acts of the case and decide based on
that rather than one person, yeah, it should pass then. But
if you truly want fairness in the system, there are several
bills that have been p roposed in the past. One that I am
working on to present next session is p resumed joint
custody. The handouts that I have given you show that there
is numerous government statistics, and this issue has been
studied for over 20 years regarding the benefits of joint,
shared parenting and the effects of single-parent homes on
children. If you pass joint shared parenting, you will see
problems with drug abuse go down, problems with all kinds of
juvenile issues. Chil dren do be tter psychologically,
emotionally, and everything else in cases, even according to
the American Psychological Association, their study in cases
where parents have virtually no communication, children
still do better. Courts regularly ignore laws on the books
in Nebraska. They ignore U.S. Supreme Court case law, which
is to a certain extent in another handout I gave you on the
c onstitutional right to be a par ent. The court ha s
routinely ruled that when a parent is fit, they have t he
fundamental liberty to raise their children as they see fit.
But if you have tw o f it parents, one of their rights is
always violated when shared parenting is not ordered. The
opportunity is there in N ebraska statutes, but routinely
judges ignore it. They may order it, as the judge stated.
Sometimes they do order i t in the ca ses where parents
disagree. But the vast majority of ti mes, one p arent's
rights are violated without any due p rocess or cause.
They' re not adjudged mentally incompetent. T h ey' re not a
felon. The y' re not a danger to themselves or others. They
are a fit parent. But you have a person who does not know
the children, who have never met the children, who most
times don't want the children on the stand and admonish a
parent for putting them on the stand because they say you' re
putting a ch ild in t he middle. Th ey don't want to hear
anything about the child's wishes. And they are going to
make a d ecision what's best for that child that they' ve
never mety In some cases, they will keep the children in
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the custody of the court and openly state, this parent is a
basket case. I do n't trust you, but I'm going to give you
custody. I'm going to place possession with you a n d I' m
going to keep legal custody with the court because I don' t
trust you, and this is to hold a hammer over your head. And
when problems arise, nothing is done. You come ba c k to
court, spend money, the judge admonishes you for wasting the
court's time. They are criminal court judges who have the
attitude that when two parties walk into their court, one is
guilty, one is innocent, one is the perp, one is the victim.
And most judges are not trained in family matters. They' re
desensitized to the issue.

SENATOR BOURNE: Thank you . Are there que stions for
Nr. Kubr. We' ll take these documents. We' ll make that part
of the file because I think we will look at those.

ERNEST KUBR: Okay. I did hand him nine copies. Ther e' s
one ex t r a f or t he r e cor d .

SENATOR BOURNE: Appreciate it. Thank you. Next testifier
in a neutral capacity. Is this our last testifier? We have
one more neutral testifier after this gentleman? Welcome.

JEFF BETTENHAUSEN: Thank you. My name is Jeff Bettenhausen
from Norfolk, Nebraska, B-e-t-t-e-n-h-a-u-s-e-n, and like to
thank everybody on the committee for t hi s opp ortunity t o
speak. I appreciate the passion on both sides, those for
this bill and against. I believe the g entlemen that are
here in support of it, in their heart, they believe they' re
doing the right thing. And I believe that in many cases a
jury trial would b e better, but I see the added cost as
being an issue. Our courts are inundated with th e dr ug
situation we have with the meth. There's talk of expanding
the drug court in the state. Tha t's going to take funds.
And, really, I think that the best scenario to make a joint
custody the default custody in this state when both parents
are fit and proper people. And if we do that, then we free
u p the courts to handle these other cases. And in case s
when both people are fit and proper people, we allow both
parents to maintain a continual relationship with t hose
children. Those children are going to be less likely to get
i nvo l ve d xn d r ug s , m o r e l i ke l y t o b e i n vo l v e d i n act i v i t i e s
a nd do well in school and all of those things. Right no w ,
one parent often times is given custody. Another parent is
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left a visitor, maybe two hours a wee k a nd every o ther
weekend, maybe every o ther w eekend. That 's simply not
enough time. And that's why the Teammates mentoring program
has been such a powerful thing here in the state. I t's to
take the p lace of either parents that have chosen to walk
away or kids that just don't anybody in th eir l ives that
really to look up to. And there are a lot of parents out
there that want to be that role model. They want to be that
mentor. They want to be parent. But unfortunately, right
now, they' re not allowed to do such. So, I appreciate this
b ill. I th ink the, what they' re trying t o accomplish I
think is noble. They ' re trying to help the kids of this
state. But I think there's a better way to do it, and that
would be to make the default judgment in custody disputes a
shared parenting arrangement. And that's all I have to say,
I guess . Th a n k you .

S ENATOR BOURNE: Thank you . Are there que stions f o r
Mr. Bettenhausen? See ing none, thank you. Appreciate your
testimony.

J EFF BETTENHAUSEN: Um - h u m .

SENATOR BOURNE: Next neutral, or last neutral testifier.

PHIL LABADIE: My name is Phil, P-h-i-l, Labadie,
L -a- b - a - d - i - e . Thank you for hearing our testimonies today.
When I first c ame he re, I was more for this. But after
listening, I' ve changed to more of a n eutral b ecause it' s
very clear at this point that the problem is with the system
and not n ecessarily with how the system is handled, or how
the cases are handled. And like in my case, you kn ow, I
feel my chrldren w ere taken from me, and I'm just able to
v isit. And they' re with a parent who is actually moved i n
and cohabitatrng with a nother man, who has actually more
tame than I do with my own children. And I t hink th ere' s
something wrong w ith a system that allows that to happen.
I'm their father and my children want to be with me as much
as they want to be with their mother. But because of the
way the system is, I' ve been, just like many other people,
and this goes both ways, men and women, I' ve talked to many
people, have been put through a system that it takes so long
to do anything, that by the time you get to trial, and I' ve
even gone to trial wh ere decisions were made at the last
minute, and you don't really have any time to think or make,
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you know, proper decisions. So it's the system that' s
unfair, and I don ' t know, I heard, I think Senator F'ood
talk about how sometimes the attorneys can create a lot more
turmoil than what's necessary. I' m a business person and
I ' m very logical in my thinking, and if someone tells me,
you' re going to go in there, Phil, and you' re going to ge t
killed. You kno w, then, if that's the way the system, I
just have to accept that. So I thin k t he change re ally
needs to be in the process in the divorce because, just
because my ex-wife and I choose to be divorced doesn't mean
I want a divorce from my kids. I do understand, and we get
to the best interest of children, maybe i t is better for
them to be in one ho m e or the oth er, but I think the
visitatxon is very unfair. So, I think, what it really gets
down to is each situation is unique and different and that' s
why, at first, a jury trial seemed logical. But on the flip
side, and after being through this process so many times, I
think it would just create more turmoil, especially for the
children. I really do care about th e wel l-being o f my
children. But right now, I d o not feel that their best
interest has been or is being administered t o th e m right
now. And they cry out to me all the time. Any questions?

SENATOR BOURNE: Th a nk y ou .

PHIL LABADIE : Al l r i gh t .

S ENATOR BOU RNE : Are ther e que stions? Seei n g non e ,
appreciate you testifying. Last call for neutr al
testifiers. Sen ator Fischer, she has waived closing. That
will conclude the hearing on Legislative B ill 886. (See
also Exhibits 1, 14) N y understanding is Senator Foley is
currently introducing another bill in a different committee,
so we are now going to open on Legislative Bill 1144 w ith
Senator Aguilar. And I ' ll tell you, if the audience that
doesn't want to participate in the next hearing would m ake
their way out. Gentl emen. Gent lemen. We ' re going to
continue the hearings, so if you'd move out xnto the hallway
to discuss, thank you. Appreciate your attendance. Senator
Agua lar , w e l c o me.

LB 114 4

SENATOR AGUILAR: Th ank you, Senator Bourne, fellow members.
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I 'm introducing L B 1144 because through vari ous

death investigation protocol specific to the de ath o f a
young infant or chi ld. Some individual law enforcement
departments have developed these protocols, but they aren' t
necessarily the same from de partment to department, and
nothing has been implemented statewide. Why is this
important? Because we are missing information that could
better help us care for our youngest children. Yes, there' s
information missing that could help a p rosecutor prove a
case, but I'm more interested in pieces of information we
need to improve our prevention efforts and our systems
response to child abuse before it turns fatal. I asked the
Attorney General's Office to assist me in looking into this
issue because county attorneys play such a large part of
these investigations. What we developed was a subcommittee
of the C ommission for the Protection of Children that is
looking into a myriad of issues surrounding child deaths.
This group includes representatives from law enforcement,
prosecutors, social workers, Health and H uman Service
Administration, my legislative aide, and others. They have
met for the last year looking at various issues surrounding
the death scene investigation of children. This committee
has a preliminarily set of protocols they will refine and
offer to law enforcement to use the i nvestigation and
documentation of the scene of a death of a child. Ho wever,
many other issues are involved. A lack of pediatric
forensic pathologists, sudden infant death syn drome,
methamphetamine, the role of the county multidisciplinary
teams, the state death review teams, and others. LB 1144 is
our attempt to address some of the concerns we see tha t
could be addressed legislatively. LB 1144 will (A) provide
county attorneys, who are by statute the county coroner,
some guidance on what to request and look for in autopsies.
Current law states that all sudden deaths of minors require
autopsies, with an e xception for ac cidents and obvious
d iseases. But autopsies are not always performed. Even
when an autopsy is p erformed, it may not include tissue
samples and toxicology tests that can be key in determining
the cause of death and in prosecution. And (B) address the
fact that Nebraska continues to have a SIDS rate higher than
the national average. As Hall County Sheriff Jerry Watson
said in his letter (Exhibit 7), and I will hand this out,
"SIDS has become a dumping ground for unexplained death that
occur in this age bracket." Wi thout a co mplete analysis

conversations I b ecame aware that there is no standardized
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that includes a f ull autopsy, medical records review, and
death scene report, a SIDS determination does not meet the
recommendations of the Centers for Disease Control. LB 1144
would make these three steps mandatory. (C) Address t h e
cost associated with complete autopsies by o ffering to
reimburse counties for up to 50 percent of autopsies on
children five and younger. That age category was chosen for
emphasis because these children are the most physically
vulnerable and the most isolated from societal interaction.
Therefore, they are most at risk for abuse that could go
undetected. They also have the highest death rate. (D) The
Child Protection Cash Fund in the Attorney General's Office
is suggested as' the mechanism for this r eimbursement.
Currently, this fund is used to pay fo r expert witness
expenses. An autopsy finding is an extension of an expert
witness, if you will, and I feel appropriate for this
reimbursement. T his cash fund ends and the funding becomes
a budget item in Fiscal Year 2006 and '07, with an earmarked
$80,000 from the General Fund. I would like to increase the
funds available to the At torney General to cover the
reimbursement for certain autopsies. Statistics from Health
and Human Services show that historically there are about
100 deaths of children age five and y ounger per ye ar i n
Nebraska. To fund 50 percent of th e 1 00 autopsies at
approximately $3,000 per year, the autopsies would cost
$150,000, The cost of an autopsy is a county obligation, so
our idea is g ive them some relief to encourage proper
autopsies without taking over the responsibility. Following
me will be K athy Moore from Voices for Children and
Dr. Stacie Bleicher, a pediatrician here in Lincoln. I'd
like to thank them for their years of dedicated work on
behalf of children in Nebraska. In closing, I would like to
say that this bi ll will make another improvement to our
system's response to child abuse. It 's n o t on e of the
flashier aspects, but it is necessary, and I ask for your
support. And I'd be happy to take questions at this time.
T hank you .

SENATOR BOURNE: Are t here questions for Senator Aguilar?
Seeing none, thank you. First testifier in support.

KATHY MOORE: (Exhibit 6) Thank you, Senator Bourne and
committee members. I am representing Voices for Children in
Nebraska. I'm Ka thy Moore, executive director, spelled
M-o-o-r-e, and I would like to urge the committee to advance
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this bill. For the last two-and-a-half years, Voices for
Children has been examining the issue of child deaths. And
as most of you know, we have had what we believe is to be an
extraordinary number of d eaths for a st ate with the
population and demographics of Nebraska. We documented more
than 30 deaths over a three-year period. And in examining
those, we find a couple of problems. F irst of all, we do
have a death review team, but they tend to be a couple of
years behind in their reviews. And so our ab ility to
measure improvements and progress is hindered by that delay
in information. We therefore have to rely on the news media
and, if you will, anecdotal information. But we do know in
looking at some of the deaths that children like Shane from
Grand Island or Samantha from Omaha have experienced death
within the last ye ar, and that there have been questions
surrounding those deaths which were not easily answered. We
also know that counties, particularly small counties, have
very limited experience. I f we' ve had 30-35 deaths due to
child abuse o r a suspi cious nature in the last
two-and-a-half years, you can imagine how few a very small
county has. Nebraska's county coroner systems centers on
the county attorney, not a medical professional. So, often,
an autopsy being ordered is limited by a county attorney's
knowledge or ability to specify what tox screenings need to
occur, and maybe additionally hindered by a tight county
budget and by urgings from the county board to not spend
money. We know for a fact that there are often limitations,
for instance, on termination of parental rights proceedings
a nd other things that tend to be high-ticket items. And w e
know that the level of autopsies, therefore, is inconsistent
from county to county. LB 1144 does about three things that
I believe will dramatically improve the circumstance. One,
of course, is the access to some funding for counties that
might be making a decision based on budgetary considerations
rather than the f acts before them. Secondly, that will
insure more consistent autopsies so that 12 months from now,
when we finally see that we do need a trial, that this is a
criminal offense, we have the information rather than all of
a sudden th en r ealizing we' ve had an i ncomplete or
inadequate autopsy, and therefore lose our criminal case and
our criminal evidence because of the type of autopsy that
was done initially. And then lastly, it does create some
guidelines and protocols under the Attorney Ge neral' s
Office. We' ve also had other discussions about training and
other things that will not necessarily require legislation
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that will begin to el evate the k n owledge base and the
consistency of these autopsies. So I think Senator Aguilar
summed it up very well. Th is may not be th e fr ont page
story in terms of legislation passed this year. Absent it,
we will continue to have ch ildren whose c ases are not
adequately prosecuted, will ccntinue to have unanswered
questions. And with it, while we are probably not going to
save the l ives that we' ve lost, I believe it will lead us
toward a much better understanding of this situation. And I
u rge y ou r p a s s a ge . Tha n k y o u.

SENATOR BOURNE: Th an k y ou .
M s. Moore ? Sena t o r Pe d e r s e n .

SENATOR Dw . PEDER SEN: Thank you , Sen at o r Bou r n e .
Ms. Moore, I know you' ve worked hard on this for years. Can
you refresh us a little bit on the ty pes of professional
people that are on the Child Death Review Team?

KATHY MOORE: Oh, gosh. It's been a while since I' ve looked
at that. I do know that we have a couple of physicians. It
i s o v e r . . .

SENATOR Dw. PEDERSEN: Are they pathologists?

KATHY MOORE: I am not aware that there is a pathologist
sitting on it. I ca n look i nto tha t a nd get you that
information probably in t h e morning if that would, I just
haven't looked at that lately. I should have.

Are there q u estions f or

SENATOR Dw. PEDERSEN: Is there a need fo r our state to
start looking at possibly doing something other than having
the people do the autopsies other than the county attorneys
o f f i c e s ?

KATHY MOORE: I believe there is. I indicate in my written
testimony that a group of us have been meeting for s everal
months under a staff po sition in the Attorney General' s
Office, and we' ve been looking at this whole issue. Many of
us feel that a different coroner system, actually, one of
the things that we' ve looked a t is creating a team of
perhaps three experts under the Attorney General's Office
who could begin t o regionalize a couple of investigative
aspects, and yes, that there s hould be a state me d ical
e xaminer .
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SENATOR Dw . PE DERSEN: Have you got any cases that you' re
aware of that the, u n der th e current s y stem, that the
coroner has not used a medical pathologist to do the post or
t he a u t o p s y ?

KATHY MOORE: I am not aware of any, Dr. Bleicher was hoping
to testify, and she may not make it now that we' ve moved the
bill up. She, I believe, is aware of at least one case that
had no autopsy, which is another issue.

SENATOR Dw . PE DERSEN: That 's what I'm, yes, I'm say more
worried about than having somebody do a post...

KATHY MOORE: Right. Exactly. I am aware that there's at
least one of those cases. I a m not aware of any where a
pathologist was not a person doing it.

SENATOR Dw. PEDERSEN: Th a n k y ou .

KATHY MOORE: Um-hum.

SENATOR BOURNE: Thank you. Are there f urther q uestions?
Seeing n o ne , t h a n k yo u .

KATHY MOORE: Th a n k y ou .

SFNATOR BOURNE: Next testifier in support.

GENE KLEIN: Good afternoon. I'm Gene Klein, G-e-n-e
K-1-e - i - n . I'm the director of Project Harmony, which i s a
child advocacy center in Omaha. Pro ject Harmony actually
coordinates the investigative team, the LB 1184 team, where
we call it the multidisci..inary team in the Douglas-Sarpy
County area. And in, I am also a member of the subcommittee
of the Governor's Commission and looking a t th i s de ath
review investigations. And in the spring of last year,
there were 1 4 child d eaths i n Omaha tha t this team
investigated. And a large percentage of those children were
classified as SIDS ca ses, children dying of sudden infant
death syndrome. An d when we, t hey a l l d i d receive an
autopsy, but th e whole issue of SIDS and child deaths and
how can we strengthen the investigations, the crime s cene
investigation, and th e post o n those became forward, and
then the subcommittee was created. We need to improve the
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quality and the training, too, of the pathologists. I think
they' re all very g ood people, but they see every kind of
death in the community, and this takes a ve r y sp ecialized
training. And th is bill would outline some standards for
that autopsy. In addition, while no one would honestly say
that funding limits their a ccess t o an autopsy, in our
contacts with other folks across the state in counties where
b udgets are extremely tight, we think that if there wer e
resources available to counties across the state that that
would not be a problem, that having access to an aut opsy
wouldn't limit t h eir ability to get that done. So I would
urge your support. I applaud Senator Aguilar's leadership
on this issue. This is an issue that doesn't have a roomful
of constituents. We ' re talking about small children, dead
children, and so there's not a constituency here th at' s
going to j ump up an d down and get your attention. So we
hope that you would move this b ill fo rward and th a t you
would be le aders for th e children. I' d be open to any
quest i o n s .

SENATOR BOURNE: Thank you. Are there questions?
P edersen .

SENATOR Dw. PEDERSEN: Mr. Klein, who do you work for?

GENE KLEIN: I 'm the director of Project Harmony. We are a
eh>Id advocacy center in Omaha and do med ical exams and

Senator

i n t e r v i ew s .

SENATOR Dw . PEDERSEN: Okay . I jus t missed that. I know
what Project Harmony is now that I hear it. Are you on the
r ev ie w t e a m?

GENE KLEIN: Y es, I am.

SENATOR Dw . PE DERSEN: Do w e have any pathologists on the
r ev ie w t e a m?

GENE KLEIN: Well, I'm on the Douglas C ounty l o cal t e am,
which reviews a ctive cases of all child deaths, all sexual
assaults, all life-threatening neglect and serious in jury.
And we do not have a pathologist on our local team.

SENATOR Dw . PED ERSEN: Do we have any pathologists in
Nebraska that are trained in doing child posts, autopsies?
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GENE KLEIN: No . Not at this time that I'm aware of.

SENATOR Dw. PEDERSEN: Have any of them had any specialized
training at all?

GENE KLEIN: Not that I'm aware of. I know that Doctor.

SENATOR Dw. P EDERSEN: Okay , so we ' re u sing t he same
pathologists that are doing car accidents, homicides, and...

G ENE K L E I N : ...yeah. Dr . Roffman in Omaha and Dr. Jones
are very good pathologists. I think just would spell out
some standards for how to handle these particular cases.

SENATOR Dw. PEDERSEN: I f
and D r . J on es h ave t o
t r a i n i n g ?

GENE K L E IN : Pr ob abl y ,
protocols that would be
Off i c e .

SENATOR Dw. PEDERSEN: And my unde rstanding i s Douglas
County is supporting this bill.

GENE KLEIN : Yes .

SENATOR Dw. PEDERSEN: Th a n k y ou .

SENATOR BOURNE: Tha nk you. Are there further questions?
Nr. Klein, let me ask you this: It s eems like what we ' r e
trying to do with LB 1144 is to accurately classify those
deaths that are truly SIDS versus some other cause . And
then, yet, I look at the chart that was handed out regarding
the number of SIDS cases in Nebraska relative to the rest of
the country. What are we, if you know, what are we doing as
a state to, y ou know, catch this on the front end versus
t h i s b i l l ?

GENE KLEIN: Right. Th at's a very good question. When this
issue came up, we took kind of t wo different approaches.
One xs, how can we improve the investigation after the fact?
And then wh a t do we need to do to get more e ducat i o n a n d
information to people in the community? In Omaha, we

this bill passes, does Dr. Roffman
go back and get some specialized

o r would at least follow t h e
outlined by the Attorney General' s
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partnered with Douglas County Health Department. They have
a safe sleep initiative-we weren't aware that they even had
a p r og r a m-and brought them into the conversation, and have
since launched, they' ve gotten some additional funding and
have really launched a pub lic awareness campaign to get
parents, well, for example, not sleeping with your children.
A number of these cases were parents th at wer e falling
asleep in b e d with their small infants. And the question
of, did they roll over on the child or was this SIDS, was a
real critical question. So the Doug las C ounty Health
Department has helped us really get a w areness out th ere
about SIDS and some prevention and Ba c k to Sleep
initiatives, along with don't sleep with your child because
it could cause the death of your child.

SENATOR BOURNE: We still don't know what causes SIDS.

GENE KLEIN: We do not.

SENATOR BOURNE: We don' t. Have we seen the rate decline at
all, I mean, or is it still spiking up?

GENE KLEIN: Well, the Back to Sleep campaign, which was
initiated ten years ago , which w as a SIDS prevention
program, clearly shows that there are ways you can prevent
S IDS by putting your kids on their back to sleep. And the
rates really w ent down ov er the last ten years, the fact
that we' re seeing that problem here in Nebraska, we thi nk
i t ' s more abou t a classification o f S ID S a nd the
investigations not maybe being as strong as we co uld ma ke
them, not ne cessarily i t being a b igger SIDS problem in
N ebraska .

SENATOR BOURNE: Understood. Oka y, makes s ense. Other
q uest i o n s ? Sen at o r Pe d e r s e n .

SENATOR Dw . PEDER S EN: Thank you , Sen at o r Bour n e .
Nr. Klein, if you people have a question about an aut opsy,
where would you take that question to?

GENE KLEIN: That ' s a good que stion. Directly to the
pathologist, the investigators who are o n the case would g o
directly to the pathologist.

SENATOR Dw . PED ERSEN: So if there was such a case as
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getting a bad autopsy or bad post, you don't r eally have
anyplace else to bump it up to another step. Is that right?

GENE KLEIN: No . N o t outside of a medical expert in another
state, maybe, but...

SENATOR Dw. PEDERSEN: You'd have to bring somebody in, and
by that time, you' re, how long does i t tak e f or you to
r ev i e w a c as e ?

GENE KLEIN: Well, we review them the day or within a day or
two of the death, so, immediately it' s...

SENATOR Dw. PEDERSEN: Do you actually read the results of a
post ?

GENE KLEIN: I , yeah, I don't routinely, but the team does,
yes. It's part of their investigation.

SENATOR Dw. PEDERSEN: And if they had a question, most of
the time, they take it back to that physician...

GENE KLEIN: R ight.

SENATOR Dw. PEDERSEN: ... who did the post. And you don' t
have, do you have the authority to take it above or ask for
somebody a t t h e . . .

GENE KLEIN: Could, but I think we work, most of the folks
that are doing these i nvestigations are not phy sicians,
they' re not pathologists. They' re policemen, they' re child
protective service investigators, social workers, and so for
them to know which tox labs to call for or which screens
should be done, that's kind of outside the scope, really.

SENATOR Dw . PED ERSEN: Has t h er e b ee n a n y b o dy , h as t h er e
been more research in the field to see what they' re doing in
other states and how they handle these cases?

GENE KLEIN: Y eah. That's part of what this team that Kathy
Noore and I and the Senator's aide are looking into . How
are other states handling this?

SENATOR Dw. PEDERSEN: Th a n k y ou .
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SENATOR BOURNE: Further questions? Seeing none, thank you.
Appreciate it. Other testifiers in support? If you just
set the handouts on the edge of the desk , th ey' ll handle
t ha t .

JON EDWARDS: (Exhibit 8) Good afternoon, Senator Bourne,
members. My name is Jon Edwards, J-o-n E-d-w-a-r-d-s, and I
a m here today representing the Ne braska A ssociation o f
County Officials. We are here today in support of LB 1144.
We agree with the underlying principle of the bill. We do,
however, just have one change that we'd like offer for the
committee's consideration, and that's attached to the letter
that's being handed out. Within the bill, t h ere is a
funding mechanism in su bpart (3) that a llows for up to
50 percent, to request up to 50 percent on all autopsies
performed on individuals under the age of 19. This proposed
language would change that, and put in place a requirement
that there be a 50 percent reimbursement on all aut opsies
only on chi ldren f ive ye ars of age or younger. And that
seems to be where the focus of this is at. And it seems
like the la nguage w ithin the bill is a little bit broader
than that and it's a bit more permissive than this. We just
f ocused that a little bit more. A s ide from that, we are i n
support of the b ill. This is an issue that needs some
attention, so with that.

SENATOR BOURNE : Are there questions f o r Mr. Edwards?
S enato r P e d e r s e n .

SENATOR Dw . PEDERSEN: T hank you, Senator Bourne. I didn' t
g et y ou r n a me .

J ON EDWARDS: J on Ed w a r d s .

SENATOR Dw. PEDERSEN: Mr. Edwards, what attorneys o ffice
a re y o u ?

JON EDWARDS: I'm with the Nebraska Association of County
Officials.

SENATOR Dw. PEDERSEN: But what county are you with?

JON EDWARDS: I work for the association that represents all
t he . . .
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SENATOR Dw. PEDERSEN: You work at j ust t he ass ociation.
Okay.

J ON EDWARDS: Ye s . Yes , s i r .

SENATOR Dw. PEDERSEN: You' re not an attorney yourself?

JON EDWARDS: I am, yes.

SENATOR Dw. PEDERSEN: Do we . . .

JON EDWARDS: I do not act in a capacity as attorney for the
assoc i a t i o n . Oka y?

SENATOR Dw . PED ERSEN: Th ank yo u . Than k y o u . No f u r t h er
q uest i o n s .

SENATOR BOURNE: Thank you. Further qu estions?
none, app reciate it. Other testifiers in
Test i f i er s i n oppo s i t i on ? Te s t i f i er s n eut r al ?
Aguilar to close.

SENATOR AGUILAR: Thank you Sen ator Bourne and members.
First, I think I'd like to address that last amendment. And
I ' ve ha d o t h e r counties come to me and s a y th ey' re very
supportive of this, not just the association, but individual
counties come and say they' re very supportive of this, but
they were wondering, possibly, could w e change i t to
100 percent rather t han 50 percent. First, I just like to
say, it is the cou nties' res ponsibility to perfo rm
autopsies, so it ' s n o t like we' re doing anything new. We
added the 50 percent reimbursement kind of as a carrot just
to make s ure that they actually do happen when budgets are
t ight. And t.he reason we probably won't go to a highe r
p ercen t ag e o r sa y " shal l " i s simply because there's a
c ertain amount of money the Attorney General's Office h a s ,
and when what that runs out, it's gone. And we can't really
commit them to money they don't have. That's kind of the
reasoning behind that whole process. The ques tion a b out
pathologists, Senator P edersen, I am not positive, and I
will research this and confirm it, but I'm pretty sure there
was a pathologist on the Child A buse Task Fo rce tha t I
served on that offered input into the scenarios on, when it
come to suggestions as what we should do and what particular
types of legislation should be introduced, and some of t h em

Seeing
s uppor t ?

Senator
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which I' ve been w orking on t h e last couple of years. I
would ask t he committee to really consider this. And if
there's a possibility that the committee could support this
unanimously, I would a s k that they consider it as part o~
the priority package. As far as legi slation, this is
important legislation, necessary legi slation for the
protection of children in the state of Nebraska. I really
feel strongly about t hat a nd hope you all look at it the
same way. And thank you for your time today.

SENATOR BOURNE: Th ank y ou . Questions for t he Sen ator?
Seeing none, thank you. Before we conclude this hearing, I
wanted to mention that if Dr. Bleicher has written testimony
that she would enter in the record, we' ll keep it open for a
few days, but we'd like to have that. With that, that will
conclude the hearing on Legislative Bill 1144. ( See a l s o
Exhibits 12, 13 ) Se nator F oley is here to open on
Legislative Bill 1263. As h e makes his way forward, can I
have a show of hands of those fo lks here to tes tify i n
support on this next bill? I see one. Those in opposition?
I se e n o n e .

LB 126 3

SENATOR FOLEY: Thank you, Nr. Chairman, committee members.
For the re cord, my nam e is Nike Fole y. I represent
District 29 in the Leg islature. And I come before the
committee with a bit of reluctance because the bill that I'm
offering to you takes me into an area of th e law where I
have virtually n o exp erience. This has been sort of a
l earning experience for me. When we were still within t h e
first ten day s of the ses sion and we r e still had the
opportunity to offer new bills, a gentleman came t o me, a
Nr. David Whiteside, who you' re going to hear from in just a
moment, very late in this process and told me of a problem
he was having, and I agreed to put a bill in to try to help
him and perhaps o thers who are similarly situated. And
hopefully this bill or some amended form of this bill can be
of assistance to Nr. Whiteside. Nr. Whiteside is a Gulf War
veteran who is experiencing some serious difficulties paying
child support due to a service-related illness. And as I
understand his case, and he' ll tell you more about it, when
his divorce proceeding was initiated, the court established
a certain level of child support, hundreds of dollars. As
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t hat proceeding unfolded, the co urt re alized that that
figure was far in excess of his ability to pay, so the court
lowered his child su pport o b ligation. But ap parently,
there's some legal dxffxculties with the co urt ha v ing the
ability t o ret roactively amend t he arr ears that ensued
because he was not paying the full amount of child support.
He couldn' t, and t h e court knew that. T his bill tries to
fix that problem. It 's not contended in an y way to let
deadbeat dads g et off the hoo k fr om paying their child
support. That's not what this is about at all. This is
simply an opportunity for some leg islation to allow the
c ourts to re troactively forgive arrears that t hey no w
acknowledge were because of the fact that child support was
s imply too high. And that 's what th i s is abo ut, a n d
Mr. Whiteside is here. He' ll tell you more about this case
and why he needs this bill.

SENATOR BOURNE: Tha n k y ou . Questions for Senator Foley?
T hank you .

SENATOR FOLEY: Th an k y ou .

SENATOR BOURNE: First testifier in support. Welcome.

DAVID WH ITESIDE: Thank you , Sen ator Bo urne, committee
members. My name is David Whiteside. As Senator Foley has
introduced the bill, to pick up where he left off, there
were several problems over the last two years. I' ve been in
and out of the VA Hospital and unable to hold a full -time
job. My ca se was in Nemaha County, which was ruled by the
j udge as, I could have, should have, and wo uld have been
able to work ful l-time. Becau s e I w a s on a top-secret
aircraft xn Desert Storm and Desert Shield similar to the
130 that O sborn ha d crash-landed, this was a top-secret
aircraft, because I was xn a place and time that we weren' t
supposed to be on an aircraft, that isn't acknowledged by
the U.S, government as what we have, I was denied al l my
dxsabxlxty benefits. For to give me my disability benefits,
the government would h ave to acknowledge the RC-135 did,
i ndeed, exist and we were over Baghdad at the time w e wer e
shot down . Following t h is, the ruling by Judge Bryan in
N emaha County came down that because I was no t " di s a b l e d , "
which was den>ed me by the federal government because of the
conditions that we were under, that I could have and should
have paid ful] -time or being able to work full-time in child
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support. There are many misconceptions I' ve heard going
around the c apitol that t his does not meet federal law.
This meets exactly federal law. It is in paragraph C, which
states that no state shall retroactive the ch ild support
except from the time that th e mo difications have been
entered in court to the time the modifications have b een
ruled on . The difference in this case was $311 to $74 a
month, which under the Su preme Court o f the state of
Nebraska is th e basically poverty or Se ction R is the
poverty code, which I was under the two years I was in an d
out of t h e VA Hospital. The problem exists is when judges
do not rule that the level of income that you can support is
adequate for child support. The problem interjects with the
judge's ability when they do n ot ru le ac cording to the
Supreme Court g u idelines o f inc ome. Ther efore, but the
state has been very hard-nosed about correcting the arrears
to what the actual guidelines should have been for my income
underneath the Su preme Court state of Nebraska guidelines.
Like I said, there's been many misconceptions. This is not,
you know, I love my son. It's my only son. I'd never hurt
him. And I paid what I could. However, the difference was
$220 a month compounding 4 percent interest over two ye ars
while I was in and out of the VA Hospital, and getting the
child support actually corrected to the income levels i t
should have b een. Me and many other people have had this
problem. There's also many misconceptions about di fferent
laws, that So cial S ecurity Act ha s something to do with
child support a rrears a ct. It does n' t. There 's no
relevance in th ese laws. There is nothing that addresses
it. The state of Nebraska has nothing in its arrears l aws
that says, h ey , y ou know, to correct the imbalance in the
l aw . Tha n k you .

SENATOR BOURNE: Questions for Mr. Whiteside. So j ust for
clarity, oh, I'm sorry. Senator Friend.

SENATOR FRIEND: No, I'm sorry, Senator.

SENATOR BOURNE: Just for clarity, you were responsible to
p ay a certain amount, and that ultimately, it turned out it
was $220 per month higher than you actually are liable for,
f or a b ou t t wo yea r s . So you o w e $ 5, 0 0 0 o r so zn ar r ear s .
But the reason that that was a problem was because you were
over in the Gulf and there's no mechanism to waive or write
off that "arrearage."
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DAVID WHITESIDE: If I may poi nt it out , there was a
difference of $220 a month compounding 4 percent interest
per month between the $311 that I was supposedly able to pay
as a full-time, working full-time. What I'm supposed to pay
is $74 a month. The problem now arises that it's very close
to $5,000. I'm supposed to pay $74 a month under Section R
in the poverty income level. The problem is is the state is
n ow charging me over $250 a month in interest with t h e
4 percent compounded interest.

SENATOR BOURNE: All right. And can't get out from under
i t .

DAVID WHITESIDE: And to compound it, the state has taken my
driver's license away. And now that I am able t o work , I
c an' t ge t t o a job. I h ave no driver's license. They' re
taking my state income tax, jail time, all because the state
refuses to accept the exception within the section of, it' s
in paragraph C. It 's a ma jor exception that says during
litigation you can adjust the arrears, according to federal
law.

SENATOR BOURNE: Any ot her guestions? Seeing none, thank
you.

DAVID WHITESIDE: Thank you.

SENATOR BOURNE: Are there other testifiers in support? Are
there testifiers in opp osition? Are ther e testifiers
neutral? Senator Foley waives closing. That will conclude
the hearing on Legislative Bill 1263. The co mmittee w ill
stand at ease. We ' re going to stand at ease for about ten
m inut e s .

RECESS

SENATOR BOURNE: The Judiciary Committee's legal c ounsel,
Michaela Kubat, t o op e n on Legislative B ill 1224, the
Judiciary Committee Bill.

L B 12 2 4

MICHAELA KUBAT: (Exhibit 9) Good afternoon, Senator Bourne
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and the Judiciary Committee. My n ame is Mic haela K ubat,
K-u- b - a - t . I am Judiciary legal counsel and I'm here to
introduce LB 1224 on behalf o f t he Ju diciary Committee.
Legislative Bil l 1224 mak es chan ges to the State
Disbursement Unit and Child Support Advisory Commission.
The Child Support Advisory Commission was originally created
1999. The imp etus t o create th e commission came from
s enators bombarded with c hild support matters. People
wanted to offer public testimony and recommendations to the
c ommissi o n . I n t ur n , t h e commission prov ided
recommendations to the Supreme Court. The commission acted
as an additional review mechanism for the child su pport
guidelines. In 2 000, LB 972 created the State Disbursement
Commission to mo nitor the implementation of t he St ate
Disbursement Unit c reated in LB 637. Once the transition
from a county based to a statewide system had be gun to
smooth itself o ut , the purpose of the State Disbursement
Commission had ceased. In 2002, LB 1062 combined the Child
Support Advisory Commission with the State Disbursement Unit
Commission to ad dress all ch ild support matters in the
state. After t he co mmission did ex tensive work w ith
consultants in 2002 an d made recommendations to the court
for changes in the child support guidelines, the commission
stopped meeting. Although the commission is required to
meet quarterly, the commission has not met since 2002.
Legislative Bill 1224 w ill pr ovide that the Child Support
Advisory Commission meet when the Supreme Court notifies the
executive board of the court's intent to review the ch ild
support guidelines. Legislative Bill 1224 also m akes
changes to the membership o f the Child Su pport A dvisory
Committee and narrows the scope of the previous commission's
duty to only reviewing the c h ild support guidelines and
making recommendations to the Supreme Court. The commission
can hire a consultant t o ma k e economic and statistical
recommendations to t he co urt, and m ay conduct statewide
public hearings. In conclusion, I have an amendment here,
AM2155, to hand ou t to yo u, a n d it makes a technical
correction on the bill. I urge the c ommittee t o adv ance
LB 1224 as a m ended, and I wou ld b e happy to answer any
quest i o n s .

SENATOR BOURNE: Thank yo u. Are there que stions f or
Ms. V~bat? Seei n g none , th ank you. Fir st testifier in
s uppor t .
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J ANICE WALKER: Good afternoon, Senator Bourne, members o f
the committee. My name xs Janice Walker. I'm state court
administrator and I am the person under the S upreme Court
rules who is responsible for reviewing the Supreme Court
child support guidelines every four y ears. I'm here
supporting LB 1224. I believe that the changes that this
bill makes to the existing commission are going to make a
much smoother process. Hav ing this commission in place to
do statistical analysis, to take public testimony, and to do
it xn a time frame w hich then can aid the Supreme Court in
their review of the child support guidelines is going to be
very helpful in my opinion. Legislative staff have w orked
to make this commission, I believe, much more workable. And
I strongly support passage of this legislation.

SENATOR BOURNE: Thank you . Are there que stions for
M s. Walker? Seeing none, thank you. Next testifier in
s uppor t .

BILL MUELLER: Mr . C h airman, members of the committee, my
name xs Bill Mueller, M-u-e-1-1-e-r. I appear here today on
b ehalf of the Nebraska State Bar Association. On behalf o f
the bar, we do support LB 1224, the Child Support Commission
is an i mportant commission, serves a very useful function.
Prior to the commission's creation, I bel ieve t hat the
Supreme Court on its own dev eloped t hese child support
guidelines. And thxs statute a s it now exi sts w as in
response to a requ est on the part of the court that the
entity be expanded to include others than the members of the
c ourt in determining these guidelines. We supp ort t h e
changes in t he ball. Be happy to answer questions you may
have.

SENATOR BOURNE: Thank you. Are ther e qu estions for
Mr. Mueller? Seeing none, thank you. Well, the committee
has been joined by Senator Combs from Milligan. Are the re
other testifiers in su pport? Are the r e te stifi ers in
opposition? Are there t e stifiers neutral? Closing is
waived. That w il l co mplete the he aring on Legislative
Bill 1224. Senator Aguilar, do you want to do this for, I'm
u p nex t .

SENATOR AGUILAR: We' re now ready to open on LB 1113.
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L B 1113 , 11 9 6

LB 11 13

SENATOR BOU RNE : Thank you, Senator A guilar and the
Judiciary Committee. Ny name is Pat Bourne. I repre sent
the 8th Legislative District h ere to day to int roduce
Legislative Bill 1113. This bill changes the word "or " to
the word "for" in a statute relating to obscene literature.
The sentence will now read, " In all cases in which a charge
for a violation of this section is brought against a person
who cannot be found in this state, the executive authority
of this state may demand extradition of such persons from
the executive authority of the state in which s uch person
may be found." I ur ge the committee to advance this bill.
I'd be happy to answer any questions.

SENATOR AGUILAR: Questions for Senator
none. Are there any who wish to testify
bill? How about opposition to this bill?
Bourne waives c losing. That closes
L B 111 3 .

Bourne ? See i n g
in support of this
Neut r a l ? Sena t or

t h e he ar i n g on

SENATOR BOURNE : The committee will stand at ease for a
moment or two until Se nator F lood ar rives t o ope n on
Legislative Bill 1196.

AT EASE

SENATOR BOURNE : Senat o r Flood to open on L egislative
Bi l l 119 6 .

L B 11 9 6

SENATOR FLOOD: T hank you, Chairman Bourne, members of the
committee. Ny name is Nike Flo od, F- l-o-o-d, and I
represent the 19th Legislative D i strict i n cluding Ma dison
County. The purpose of LB 1196 is to eliminate requirements
to include S ocial S ecurity number or specific information
regarding a Visa or Nastercard account on court documents in
order to protect individual privacy, particularly a s the
courts move m ore t owards electronic files and web-based
filings. The Nebraska Supreme Court has been very s erious
about moving our state towards e-filing where an attorney in
Omaha can practice and file in a court in Nance County, for
instance, by using electronic mail to transmit a ple ading.
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Often tim es, especially in a d ivorce p roceeding, in
stipulation and a g reement, you divide the debts and the
assets of a marital couple, and often times you state wi th
very particular information how you identify the account.
And often times the account would be listed a s the ent ire
Visa card number or the American Express number. And this
bill has been introduced in an effort to restrict that type
of information from a pleading so that if this information
is placed on the Internet, somebody from a d ifferent state
or across the world or in your own home town couldn't go to
the Nebraska Supreme Court web site, pull up your p leading,
find out your Vi s a nu mber, find out when it expires, ano
start charging on your account. The documents t hat are
included in this bill, the ones that would be subject to the
prohibitions on this personal informati on, would be a decree
of dissolution o f mar riage or legal sep aration, c hild
custody support order, a petition to establish, register, or
modify support order, income withholding order of ano ther
state, a dom estic r elations order, p aternity judgment,
foreign support order, or order to withhold and del iver.
And I think t he bi ll speaks for itself. I don't want to
waste the committee's time, but I'd be happy to answer any
q uest i o n s . Than k you .

SENATOR BOURNE: Thank you. Are there questions for Senator
Flood? Senator Aguilar.

SENATOR AGUILAR: I see the director of Human Service was
concerned that it may be contrary to federal law. Did you
d o any r es e a r c h o n t h at ? Do you kno w ?

SENATOR F LOOD : No , I'm not aware of how this could be,
l e t ' s see here, I assume you' re looking in the fiscal note?

SENATOR BOURNE: It's section 666, Senator Flood. Everybody
knows that section.

SENATOR FLOOD: Oh, you' re talking about Chapter 42 o f the
United S tates code, Section 666, A-13? Of course, I looked
at that. Social Security numbers and credit c ard nu mbers
are two different things. And I don't know that, you know,
I think we can still accomplish this bill in e-filing. It' s
just that we don't have to publish the information over th e
Internet with the exact account number. So, I guess for the
benefit of the court, if they keep a paper file, there's got
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to be a way, and I would be walling to work with the Supreme
Court through their rule, and I know that they' re looking at
this to find a way that we could publish, you could send in
your filing, but that it would be restricted from Internet
access. And so I appreciate the Department of Health and
Human Services efforts . Unfortunately, they didn ' t get me a
copy of this letter, but I'd be happy to work with them.

SENATOR BOURNE: A s is so often the case, Sen ator Fl ood,
with Health and Human Services, you tend to get it about ten
minutes after yo u op en on the bill. So you' re not alone.
Senato r Fr i end .

SENATOR FRIEND: S enator Flood, I notice that right on yo ur
desk he re the re is a letter. It lo oks like it's freshly
printed and waiting for your perusal.

SENATOR BOURNE: The ink is still wet.

S ENATOR FRIEND: So if you' re curious, it' ll be o ver her e
w hen you c o me b a c k .

SENATOR BOURNE: Are there further questions for Senator
Friend, or Senator Flood? (Laugh) It's going down hill from
here. Th an k y ou .

SENATOR FLOOD: Th a n k y ou .

SENATOR BOURNE: F irst testifier in support of this bill.

BILL MUELLER: ( Exhib i t 11 ) Mr . Ch a i r m an , m ember s of t h e
committee, my name is Bill Mueller, M-u-e-I-I-e-r. I appear
here today o n behalf of the Nebraska State Bar Association
in support of L B 1196. The page is providing you a
photocopy of a pe tition that will be filed by the Nebraska
State Bar Association in the state Supreme Court requesting
that the court adopt a court rule regarding the redaction of
personal information from civil court documents. Attached
t o that petition is a proposed rule that the ba r is bei ng
asked to promulgate. The background on this bill, as you' ve
heard from S enator Flood, this really came about primarily
when the president of the State Bar Association had a person
come up to him, a nonlawyer, and say to him, do you know how
much personal information there is about pe ople in court
d ocuments  -birth dates, S ocial Security numbers, financial
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document numbers, credit card numbers, dates of birth, home
addresses? And the president of the bar was taken aback and
said he'd never thought about it. He then called me and we
started looking into that. I ha d the bill d rafters d o a
word search for So cial Security number, and came up with
many instances in st atute, particularly a s to court
pleadings where Social Security numbers are required to be
included. We don't question the necessity of, I assume, HHS
Child Support office needing this information. Our c oncern
is there should be a better way to get them this information
than to have it published in a court pleading that at some
point will be accessible on-line as we go to electronic
filing. What our de sire is that the committee look at
L B 1196, see whether we should include the re quirement in
statute that So cial S ecurity numbers be provided. If you
conclude as we have that we should not put that in statute,
then empower the court, and we' re going to ask the court to
do it, ask the court to promulgate a rule say ing as to
particular types of information. And in paragraph 2 of this
handout, we go through the types of information that we' re
talking about. Minors names, financial accounts, credit
card numbers, Social Security number, dates of birth. And
I'd be happy to work with HHS. I' ve not seen the let ter
either, but we would be happy to work with them to make sure
that they get the information that they need. We just think
that there h as to be a better way to get the m that
information than to require parties to p ut th at pe rsonal
information in co urt p leadings. Be ha ppy to answer any
q uest i o n s y o u may h a v e .

SENATOR BOURNE: Thank you. Are there questions? Bill, so
are you s aying the court can do this by rule and we don' t
need the bill, or what are you saying?

BILL MUELLER: No. Well, I think that w e ne e d the bill
because there ar e several s tatutes that say, the parties
shall provide the Social Security number or the court shall
include a S oci al Sec urity n umber. I don ' t think that a
court rule can nullify that, so I think that what we hope
you would d o is adopt LB 1196 removing that requirement.
Then the next step would be the court would p romulgate a
rule. If we need to work with HHS, we'd be happy to do
t ha t .

S ENATOR BOURNE: So is the rule that you handed ou t her e ,
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was that in response to or in addition to LB 1196, or you' re
working independently and saw this or?

BILL NUELLER: It 's a part of. What actually happened is
when the person approached John Sennett, the bar president,
raising this i ssue, w e lo oked further, and actually, the
federal court ha s a rule ver y si m ilar to th is about
redaction because in the federal court, we do have on-line

falling of pleadings. They already have this. As our court
was looking at that, they concluded that this was an issue
t hat we needed to address. So we' ve been working with t h e
court on this, and let me just say one more thing, if I may.
This petition and proposed rule is not to be an ending point
for the rule. It 's to be a beginning point. If there are
things that n eed to be add ressed in t he rule, we' re
certainly open to that. And I know the Senator has had some
experience with Supreme Court rules and...

SENATOR BOURNE: I' ve found the court to be very receptive
as it relates to input on rule s, not! You know , it ' s
interesting. It ' s funny how something simple like this can
fall through the cracks. An d we h a d an exp erience this
summer with the bar, actually, who was putting information
on- l i ne .

. .

B ILL NUELLER: Ye s .

S ENATOR BOURNE: . ..and so, and not deliberately, but just
people, we do n' t, we need to, all of us need to start
thinking more along identity theft lines.

BILL NUELLER: I was embarrassed when this issue was raised.
It never occurred to me what kind of personal information we
do have in pleadings. And the Legislature several years ago
did go through the statutes and st rike many r equirements
that the S ocial Security number be required for this very
reason. I think that you p robably did not str ike t h at
requirement from the pleadings requirements because there is
a reason that the child su pport people need t h at
information. We think there's a better way to provide that
t o t h e m .

SENATOR BOURNE: Goo d enough. Further questions? Seeing
n one, t h a n k you .
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BILL NUELLER: Th a n k y ou .

SENATOR BOURNE: Other testifiers in support? Testifiers in
opposition? Testi fiers neutral? Senator Flood to close?
S enator Flood waives c losing. That will conclude t h e
hearing on Le gislative Bill 1196 and the hearings for this
a fte r noon . (See also Exhibit 10)


